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‘Porter, J. delivered. the opinion of the on 
oot.) The plaintiff applied for and obtained 
piprovisional seizure of cotton . belonging to 
the defendant, on an authentic act, which con- 
gined the following clause: “'To effect which 
pyment .of five thousand dollars, the crop , 
iow growing on said plantation is to remaifi 


Hedged.” 
a Ale 


pido. the order granting this seizure, the de- 


‘badant filed the following exceptions: 


Von, VIL N. S. 20 
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Bastorn Dist. 1, That the copy of the writ served on. a 
w~—~w said Fran. R. Lewis, of province . 
Avsm® is not dated. | 
Law 9 ‘That the said writ of provisional sej more, | 

issued improvidently by Nicholas Shy 
signing himself deputy, clerk 5 and beca 
he has not that capacity. -. 
3. That the affidavitof Christopher A 
the foot of the petition, is insuffic) 
stating that the defendant would re ne 
property out of the state of Losin 
even that he would remove it out‘ 
jurisdiction of the court: And again, 
affidavit does not state the preciag 
claimed by plaintiff. 
"4. That the petition contains no alle 
shewing the necessity, or right of plai 
seize provisionally, as has been dones:1. ; 
5. Thas the plaintiff's: case’ docs ‘tot. Iran 
within the provision of the law: provi ele 
for provisional seizure. 
The court below overruled all these ¢ 


obtain the seizure, ' 

The judge a quo was of opinion 
provisional seizure accorded by' the’ artiels | 
284 and 285 of the code of practice, cotll | 5 
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he Pr wil prace cases where the pledge a i ae 
spossession of the creditor. 
If this be the true construction of the words Apams 
din pledge, sert de gage, the right given ““"™ 
thecreditor to seize it for the security of 
elaim, was worse than a vain thing. For 
} pheing.of the essence of a contract of pledge, 
atthe object pawned should be delivered to 
te creditor, he has possession without seizure, 
‘hod as the debtor has no right to take it from 
, ‘bin without payment, the security of the cre, 
‘| itor, if not. weakened, would certainly not be 
angthened by placing it in the hands of the 
iff F 
But the code goes further (art, 284) and 
MM | Gres a right of seizurein.allcases where: the 
8 | pai nuff has a privilege, ‘The engagement en- 
1 red i into by the defendant, gave a privilege, 
m | -alhough the object was not delivered, The 
a “gpressions used in the contract, can be under- 
©] good in no other way but as intending to con- 
oo | ‘aright of preference on the crop for pay- 
‘o “ment, If they have not that meaning, -they 
use fe without any; and it cannot be believed 
he i by were introduced for no purpose. 
eles a We therefore think the court erred in sus- 
ie ining the exception, and we should reverse 
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ge Dist 
July, 
wey 
ADAMS 
vs. 


Lewis. 


Execution 
may issue on 


a judgment, © 


which does 
not settle ev- 
ery claim of 
the parties. 





CASES IN ‘THE SUPREME COURT 
the judgment, were it not for a difficulty: ip 
‘regard to the objection taken to the authority 
of the deputy clerk. - If the evidence witich 
the’ judge states, in his opinion, he ‘acted gj 
was before us, we should affirm his judgment? 
but it is not; for there is no statement of fagig 
There being, therefore, no evidence in support 
of the clerk's appointment, the judgment of iti 


district court must be affirmed with costs,’ °" | 


6% Oth 
‘ eid 
: ah 


fore for the plaintiff. 





‘ i! ty 
BOURGUIGNON vs. BOUDOUSQUIE. 

aR 
Apprat from the court of the first, distgict 


Poxvist, J. delivered the ter of i 
should recover the land claimed by him i i 
petition, and be put in possession of i it, and on 
dered the cause to be remanded for an eng 


a Oe on a ee 


~ On presenting this decree to thé distri 
court, the plaintiff prayed to be put in posses- 
sion, but the judge refused to do so; and wa 
mandamus calling on him to show cause wy 


he did not; he las answered, “ thaf'the cause 


being sent back to fix the amount of, damages, 


oeewse fF Bests ® & FSF 
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the judgment of possession is in the naturé of Easterndist, 
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ss = 


an gn interlocutory, one;_and altho’ the plaintiff ew 


has called for two things in_his petition, viz: 
possession and damages,there cannot be ‘but 
me definitive judgment, which cannot be sign- 
ed until there.is.a final judgment on the whole 
‘mM tet ued on.” : 


‘Ieis trae, as the judge a quo has stated, 
there cannot be a final judgment in the cause 


ditil'all' the ‘matters at’ issue are definitively | 


settled, But where these matters are suscep. 
file 6fdivision, there is nothing in our law 
which prevents d'court from dividing on oné 
éfthem, and carrying that into’ effect where it 
#ifianifest that the judgement which remains 
citinot possibly produce a modification of that 
first rendered. A claim for land, and'dama- 
jes'for detention, (the cause before w8,) illus. 
(fates ‘the rule as well as any other. ‘Thé‘obs 
jetion ‘set up, on the ground that the party 
evicted ‘has a right to be paid for his imptfove- 
itiénts’ before possession can be delivered, 
Would be entitled to great weight; but we une 
derstand that no real plea was filed in the court 
iélow: consequently, the rigtits which might 
atiseunder i it, are not presented for our decis- 
ion'now. . 


BouRGUIGNON 
oR 
» Bovpousevuliz 
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neat The rule is therefore made absolute, | 
‘Ripley and Conrad for “the are 
Hennen for the defendant. 


ete 





SINGLETARY & AL. vs. SINGLETARY.) | 


Ao executor . APPEAL from the court of the eighth ts 


who qualifi- trict. 


ed in another : 
state, and re- 18°) ofa 
tatethepre, | Manzin, J. delivered the opinion of, the 


Fate, is u-court, ‘The plaintiffs sue their co-heir, who 


able in th 
aeunaane was executor of the common ancestor. ig 


South-Carolina, and has removed slaves and 
other property of the estate into this state, for 
an account of his administration, and the par, 
tition of the property in his hands, or the mg. 
ney due by him, ' vat ne 


At the trial before the jury in the, distrigt 


court, the defendant moved the court not. 
proceed with the cause, or suffer any evidence 
to go to the jury, on the ground that. the juris 
diction of the case belongs exclusively to the 
court of probates, and no other court can take 
cognizance of it, ui 

The court was. of that opinion—did not 
suffer any evidence to go to the jury—and 
charged them to find a verdict for the defen 
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dant They did so. ‘He gave judgment of Eastern oem 8 
ponsuit, and: the plaintifis appealed. ow 
shi ia true, by the code of practice,courts of — 
probates have the exclusive power to regulate SincLeraar 
all partitionsof successions, Art. 924. 
But the successions here spoken of, we un- 


derstand to be successions which open here 


by the existence of property in the state, atthe 
death of a man who dies in it or elsewhere: 


successions for the liquidation and settlement 
_ of which the authority of the state is called 
upon to act by the recognition of the executor, 
or the appointment of a curator. 

But when, as in the present case, an execue 
tor, recognised in another state, under whose 
laws he acts,removes into this with the proper 
ty entrusted to him, the heirs may call him to 
an account, and-demand that heshould emp- 
ty his hands by a suit: in the ordinary tibu- 
nals; and the court of probates of the parish, 
who did not authorise him to act, has nod 
power to compel him to account before it 
He never was.an executor here, but one who 


has been executor elsewhere. ‘The property 


which is claimed from him, was hot the testa- 
or’s, when it was brought into this _ but 
that.of the heirs. 
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ny ‘© Itiis:therefore ordered, adjudged, and’ 
- >=’ creed that. thé judgment: of the® district ¢ 
eT annulled, ‘avoided and reversed; we 4 
Sununerane dict set asidé, and the ‘case remanded 
directions to the judge to proceed” theredng 
cording ‘to law +) sad eerecet eal 
appellee pay costs in this court. 8 


ag 


* Ripleyg Conrad for the plaintifis, Hf lou 
for the defendant. _ a es 


bolt 
lela LOVE vs. Dicxson 
Inthe 254 APPEAL from the court of the eighth di lis 


article of the! 

code of prac- 

tice,theword PorTEr,..J. delivered ‘the age 
* garnishee” 


was, bya court. 'Thisaction commenced by atte 


clerical er- 


primey 9 A Variousiexceptions were taken to the 
fendant.” ty of. the proceedings, all of which ¥ 
ruled in the court below, and, in: our ¢ 
correctly,except that which Fash 
vice. of the citation, © ; : 
- The return of thesheriff cengeern 
ed it by leaving a copy at the date 7 
sidence of the defendant, in this pr “ 
The 254th article ofthe code of pratt 
requires that where the debtor is a ’ 
dent of the state, service shall be made 





vit jon fand foking the properiy._ out ‘of 
he. ssession of the sheriff, cures the defect i 

, — but it is a well settled rule that 
p es defect in citation ees 


ping to'the merits. 


.saisie. \thas beg adsained on both. 
by the words garnishee, the debtor is” 

iat. This appedrs as well from’ wat pre-""’ 
yes as whit’ follows the word garnishee, 
fal from the natire of the enactmenis contain- ~ 
‘fn the ‘afticle. “Any other construction 
sid rinkéthe law completely without thea 


“Phe thistake must have ctiginated with 
Vou, VIL N.S, 21 



















igen ‘dhe-copyiet oF the ined ¥ 
eae 
pointed to such persons as are 
ministering their nenhn sprepereyy* 
ae 1 

“i's therefore ordered, edjadged: snd 
creed, ca aby wana rict. 6p 


Dromson 


the case ‘he ‘set aside; ‘that the cathe 
manded to the district court, to- ‘be pr 
| in according to Taw ; aid that the a 
re te San gees 


ounce tine me aa 5 til 


The use of @ “APPEAL from the court of the 


aes law, sal: 
enominati- wor 
on of a pro- Pours, J, delivered o of: 

: peat Beas the pi rion: mS 


necessarily COUFS, The only question. in this 


introduce the 


En; lah prac- whether a debtor who has been arrested. .4 


writ ot earls aiefarontingy be 
Shanes 20 9 ected, by Ah, sent of ihe 














a of those ee, Saeed 


2 tan 
~ Waren: 

















ri a the use of the words eapias ad satis: 
~ him, ia the act reeaeruss, 


‘ uiien of lawsis noatpranibiie and 
| ifthe “new ‘and ‘old laws can-stand together, 
a Wey *hould be so construed. ‘Tt would be go- 
a] phe a hola that ‘the special enactment of 
i ‘gremedy which previously existed, should im 
4} peduce the consequences that attended that 

| gonedy.in another system. of jurisprudence. 
there is a meterial difference 
is case and that construgsion which 
| Lbe given to our laws introducing jury | 
“Pial, and the writ of habeas corpt:s; for they 
unknown to our jurisprudence, the un- 

g of thein was ex necessitate; to he 


> 








Cae at soaght somewbers ee. ‘The use-o 
7 “Sag” Netra aly cosnense for, in te dy 
_of the legislature to use those. we _ 
’ “would convey. in. the © most Pe 
_ nical 
the English Janguago. i yey 
defined, And. tho’ the terms capias, bu 
faciendum is vot English, yet it is. vn 
tevingninanageecrmenls 


= terms + aie to be osiustdered ribr sa 
lation ofthe names, formerly. ¥ 
emanating from the English, j 
Thattheir adoption.as, words can. i | 
of law. be considered as having introdpog 
Sogiohorenten, 3. Mart,.185... 


“Te is therefore ordered, adjudge 
creed, that the jadgmient of the districteda 
_ annulled,avoided, and reversed ; that tees 
be rematidéd, to be proceeded in accor 
law ;‘and ee py the of 
‘Sppeal, 


- . Seghers for the pintt— Eu fo 
fendant, 
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RY EAL. vs. Perravinw at.” romneate a 

ur from the court of the firs distriet. + Teen 

prin, J. delivered the’ opinion: ede 
rt. AT hedefendants (contractors for buikdning # m0” | 
7 port at Poseltntein sad: hiss 6 given day 


pve of, $20,000, the perialty sine 
m the contract, in case the work waSetOt if cry pen 


t within eighteen months, on several procurin c— 
ids the principal of which ‘is, that the att work. 
of the work was arrested. by the-failk 

he state ih: paying most of the warrants 
| scatian or Glitches Tiere _ 
f a veaten and judgment against him He 
4 a vain ‘atempt'to obtaimanew trial, 
appealed. Be 
he ‘coritract was signed on the’ Sth of 

3 e, 1826. It stipulated: the work should Ge 

Sg ona mae 

* Decemiber,' 1826; andthe present 

* i was instituted on the 26th of April follow. 

n'little more than four months afier the 
adr nf wo 

he priée was $26,500; ‘payable partly in . 

ce ne, partly as the’ work \profftessed}'and 

mp talance ot i hi gga oe 




















ad : LTT 


bist, part, (about,$900,) in cash, the rest, in. 
i  Fantson the treasury. i ae 
see "The plaintiffs proved paymenia. 4 ine hi 
rein waren tor‘the'ainount of #50 
on 7 ofthe work: | a 
>" < diat the trerk itte ciinddinced one 
© &. jloten-whieh it stands, . In.April-last, emis 
a Spe Je was mead at the 
Onhis siitieeaiatapiiantiin witness % 
. is the architect, deposed. shat, previous 
| inlirefiApelly the erie hin orn om | u 
(environ) ‘half finished. He cannot sayup 
actly what was the height of the buildix - 
the siteof it waschanged.. 
Combs, a wiencasiee ibe plaints, 
that.the work was not complete accor 
Contract, atthe time of trial, * : 
‘Leon, a witness for the defendants, de pe 
that, when the site of the building was ¢ 
ed, the walls. were about fourteen oF 
bricks.in. height. -. The contractor has 
115/000 brieksready, which will suffice 1p 
plete the ectiing. Some lime is wi 


2 























actor, and would-have-completed the 
-in time if the materials could have been 


_| dafendanws, deposed that the site of the ‘builds 
Was changed at the suggestion of die'con» 
istioners, who found that a gulley was runs 

fig thro’ a part-of die foundation. ‘There 

wi allowance made to the contractor for 

7 : he did not-demand: one: 

inc dopeandin has seen the timber thé. 

' mactor has ready for the building, But can- 


— deposi that he vbliees d the timber 


Phe eommuoetian state, cinptaetvesia 
‘Pendants, deposed that, towards the later 
nol June, 1827; he replied to the enquiry of 
picontractor, whether one of the warrants of 
ssommissioners would be paid, that it would 
asit had been deposited in the Louisiana 
k; and because the attorney-general 








n off the spot, » He-was employed by Pavravin & 
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Danone & | 
ing sehddh:tyhtthouhip wouldigings | 
tat yt, of «the commissioners, F 
would, provided he had the funds ay 
ted to their payment, . . wit hs ovens 
_ ‘The treasurer farther deposed, . 
fonrti-warrant,: which, was for ® 
‘thie Ast of June, was discharged by se 
tial.payments, viz: 1000 on the 17th Be 
ty, 1826; 1500 on the 4th of May;: 00 
* the Sth of June, and £700-on the 20th ol 
‘The ‘7th :of. 1500-dollars, issued-ond ye . 
of; Oowber,, 1826, was not paid till. the % hed J 
* June following; the 8th .of 11500, issues | 
16th. of October, 1826, was not paid 
12th of March, 1827. ; 
Arceuil, deposes that, at the andi 
and.in the beginning. of 1826, he’ p! 
number of the commissioners’ w 
treasurer, on behalf of the contractor. 
of them were -punctually paids. « 
paid in. part, at different delays; the pap. 
ment of the rest was so long withheld, sha 
Contractor authorised the deponent to di fie 
of them at a heavy discount; bat. this wold | 
not. be effected, so that the contractor. issuah | Se 
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Brave s0 tar he the. onion ond 
ne state-house, 
peice i et 
2 ro ot the ‘had pou a 
a: pleth ion: of the’ work he ‘had engaged.to 
a; about four months.and a thal. 
| ob be had ‘received. cash and- watrants:fay 
250:dollars, 8050 of which had been pune», 
iy. paid ; and that in the payment of the ‘re- 
gs 00 dollars, he had. been delayed 
brane ed period of . some ‘three to "six 
fe (on-idof the time he had taken to 
2 the work.) The warrant, of 4000 
| raring been delayed s six months ; that 
§200 from eight totwelye months; and the 
i J for 3000; six months; during which; : 
0 e than one-half of the funds he was enti- 
bio receive, were keptback, 
fis urged that the contract spoke of-pay- 
i to be made in cash, and others in war- 
; . on the treasury ; and the contractor, as 
: e warrants, took his .chance in regard to 
e of the treasury. -To this it.isreplied 
ye cash payments were only 900 dollars, 
pet :cent, on the price ; thatthe pay- 


“ | 3 stipulated for during: the progress of the 
Pre VIL-N. 8. D 


| Ss 


% 
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Eastem vie: Work, were evidently *inténded to enat 
a co tor to: proc terials. pay 
itfeavs. ntrac r to: ure ma and | ' 


ae hands; ang” on stipulating that-w 


must be understoodto have stipulate 
warrants must be.paid, og 
The conimissioners-have at leas mani 

their zeal for the interest of the state, - 

the more august: function of display 
justice, and. extending ‘her protection : : ‘i a 
humblest individual prosecuted by her‘ 
When their.zeal leads them beyond the 8 

of moderation, eee | E 

‘We think the‘contractor has clearlysiiu 

that his activity has s beerrchecked, and hi 

gress arrested, ‘by thé detention of the i 

"he had calculated upon for the perfe mane cen 
his contraet.. Inguch a case the Jaw 3, th 3 
as the ereditor has, by-his. oar fear 

ted the debtor - from complying . with hi 
_gagement, the penalty i is not recovers aq 
45, 122, 8, 3; Hulot, 52; 9° Merlin’s + : 3 
tory, 228,229 Yerby ; Pcine contractillleae 
Ifany: improper delay should there 

in the conipletion of the work, : rae 

tho’ freé from the penalty, will be : 


for the damages: - 
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is;therefore ordered, adjudged, and. de- Factors aa. 

peat the judgment of the district court i ore 

ngulled, avoided-and reversed; and that ah" 
pe for the defendany, ty Partai 


i? 


for the. appelee—Moren forth the’ 


KERNION vs GUENON. 
prea from the court of the _— dirs tant 


* cannet be 
of N ew-Orledins, - non siitted ae 


aM .on his 
Ww 

Pom, J. felivered the. opinion of. the? : tyespanet 

- cannot ‘al- 


“The plaintiff states . himself to_be: the lene that the 
er of a tract of land on which various iregeno aw § in 
ges have been: commnitted by the defendant 
lp eneral i issue was igs and the ale of 


" titioner denied, . 


| _ ere was a verdict and jndgmenisfor the 
iff, and the defendant appealed. 


» first question is presented by.a bill of 
ons. The defendant moved to. nonsuit 
aintiff, because he failed to procure ale 
eto the lands. bat the court: refused todo” 

an id, in- our opinion, correealy A party — 
al toa jury; and where-he aswiing 





ae cast me SOP 


Hpetcen Dut % take his chaitive of a —* 
a -' not ‘nonsvit him, fe 
Keun 
Air objeetionhas bet iid to eto lac 
title because’ the act under aia , . bee 
the land-is a private instrument,witl 
price, or-which is the safe thing, withe 
rious price, the consideration. expres ed 
being.one dollar. But this objections 
be received on® ‘thie part ofa trespasser, 
nullity set upgs. not absolute-but relati 
no one can ‘take —— of it butthe 
or his heirs. é 2 oe 
On the merits; we ie - evide er 
sports thé verdict‘of the jury; and itis th 
- ordered, adjudged; and: decreéd, that'd 
ment ofthe court: below be alfred, w 


‘Derbigyiy for the seaing=0 
the appellee. 


_= 


- 


‘PoWens  cmareezs, ci 
A register of Avreat from thecourt ofthe eighth 


the Jand of- : 
fice cannot 


_ be compelled * Manis, J. delivered” the opi inion 7 


by a writ of 


mandamus, ¢duft! The plaintiff Claimed a tract of la d 
tot « party, te possession ofthe deferidarit, The zene 
cence issue was pleaded, 2 
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ye-plaintiff prayed for a mandamus tothe mages 
stand receiver of the land office ofthe Rand 
states at St. Helena court: ‘Howse, directing oi 
iin gran hima cdjtificate of confirmation 
ie d sued for. . The mandamus was te 
Beand.he appealed... .. -. 
ars the mandamus .was prayed for in 
sDE slan’s affidavit; that the certificate 
ece sess to himin. the prosecution ‘of his 
that he had tapped for igand ined - 


tiff ficat , the consequent obligation of ihe re- 
and receiver to grant it, and. the author- 

of the. district court to intexpose in, favour of 

a ‘Appellant against them, he must seek his 
id ah ina distinct suitagainst them, at their 
ee and. if we" gre to. ‘be called upon 


at née.in the possession of any pera in 
iy to the suit, by: the delivery of a. capyvas 
eae ofan original, din ; but where 
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rae Rectre Dit bowl to'granit,, the rightof the applicans mig 
Apenil sate be: acted on contradictorily, with: the x 
hier who refuses, but. not incidentally as a shit; 
which: he hgs. no interest, and inad 


- parish, to-suit the Zonvenience ofthe app 


Cua 


Itis therefore. ordered, adjudged:a ia 
crea, that the iS sim be disrhissed, wi i gpa 


Ripleyand’ ‘Conrad for the app ll 
Hennen for thoappellee i 


ee 2 Tees 
a. ~~ se 


| RANDOLPH es | DaUNor: - 


The exis _Arezas froin ti court of ihe first J 


tence fe a B 
mag "Marri; I. delivered ‘the opinion’dl ! 
y proven. court, * Phe petition: ‘states ‘that the d 
* danit’s. land, epntiguous to the plaints, in 
dened-with a servitude whereby the waté 
falls on the latter has its’ way ‘thro’ the fon 
and the defotitanvhes stopped: ‘up the pa ssager 
of the water through -her lot, to the i ju ity af 
the plaintiff, ° It.concludes With @ praye 
she’be enjoined-trom preventing or obstt 
ing the: passage of the, water from the p 
tiff’s 10t thro’hers, &e. “ 
"The existence of the servitude was den 
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efendaut had entjand the 

r mv ae = ete eo 

atementof facts shéws di the en 
fo te D0  partiesbuilt two houses i in ablock, - 
th covered thie whiole lot -on_.which they 
Wi, so that: the” water ‘which fallsinio. the 
. “of: ‘the: “upper” house, pirchased: bythe 
ti ican have: no. passage: ‘but: it over ‘the 
k.of the house purchased b9 ihe defendant, 
ye a gutter to be-hiade th¥o’ the saee 
ai iy of the former house, There is: jpand 

J ré has been, for some ime, a 3 

‘ of a hat, i in the wall hick oped 
ts 3; through’, which: - the- Water sPeiges Bont 
cD | aintiff’s,yatd into that,of “the “defendgn at. 
Viistiot proven that ‘{his~hole. was lefi-in the 
I when i it was erected, “tho* one: witness ‘de- 
vet he believéd: it. was 5 biavwe othets He- 
eit has the - ‘appearance: ofthaving ‘ween 
na » by taking outa few: ‘bricks ‘from the 
Ti existed while the’ two ‘heuses -be- 
ged to the vendor of the parties, and he. 
Minoticed it, Iiwas at tinies closed by the 
fant of the lower house; but when she was 
ested to leave it open 16 avoid an ihcon- 
fience to the owner, she consented. it 
cost about fifty dollars to have a gutter 


D, aunor. 
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Fastom Diet made thro’ the entry: or passage, pre a 

Bao waterfront the yard.to the street, © 

Divgor. On the fois; we think the distri judy 
siot errin conglading that the Hava 
ed-to establish the existence of the 


esi Toe em 
= The ing ws 











